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GETTING HUMAN RIGHTS ENFORCED EFFECTIVELY 


I. WHAT THE TASK FORCE IS TO DO 


Ontario’s Human Rights Code is one of the most important laws in the province. It expresses 
the strong commitment of the people of Ontario to equality, dignity, and the right of every 
person to participate fully in society. The Code is as important and needed today as it ever was 
to promote justice and equality. Equality rights are also the basic foundation for building 
economic renewal in Ontario. Only with the full use of the talents of all Ontarians will our 
institutions and way of life prosper. 


Many people have worked hard over the years to get a strong law protecting human rights in 
this province. The challenge now is to make sure that law can be enforced effectively. 


The present human rights enforcement system in Ontario - and across the country, in fact - has 
broken down. It is out-dated, slow and inaccessible. Few users of the system are satisfied. As 
well, many persons experiencing discrimination are so discouraged by the system’s problems 
they do not even bother filing a complaint. 


The Commission itself has publicly called for a review based on its own frustration with the 
Code’s inadequate procedures. It has reached the point where the current enforcement system 
has become part of the problem rather than the solution. 


The Ontario Government has appointed this independent Task Force and an Advisory Committee 
to find out why this is so, and to recommend what procedural changes need to be made in order 
that people in Ontario can count on accessible and effective enforcement of human rights. 
Responding to the urgent nature of the problem, the Minister of Citizenship has asked the Task 
Force to consult widely and report to her with findings and recommendations by June 30, 1992. 


The Government intends to bring in changes to the Code as soon as possible after considering 
the Task Force recommendations. 


The Task Force has only been asked to look at how the current grounds should be better 
enforced. Examining whether additional human rights should be protected is outside its 
mandate. 


(a) Stress on finding solutions 


The Government and those seeking reform want this Task Force to move on from the common 
understanding that there is a problem to getting down to creating a new enforcement system. The 
aim is to find solutions. It will be helpful to the Task Force if participants with past experiences 
of frustrating procedures can suggest what changes are needed to prevent similar problems in 
the future. 
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The Task Force is releasing this paper in order to provide some initial information to assist all 
who are concerned with human rights enforcement to participate in the consultation process. 
Given the short time frame of the Task Force and the technical nature of some of the issues, the 
comments and suggestions in this paper are meant to start the discussion and stimulate and focus 
the upcoming consultation process. They are not meant to limit in any way the agenda for 
reform. 


(b) Invitation to participate 
The Task Force is interested in hearing about fresh approaches or new models for human rights 
enforcement. In examining these ideas, it will be looking to see whether the idea is fair, 


practical, and advances the protection of human rights in Ontario. 


The Task Force encourages you to take this opportunity to help develop new legislation: 


a Send us your ideas in a letter, brief or on cassette. 
Re Participate in public meetings of the Task Force. 
i Talk to a member of the Task Force. 


Il. HOW WE GOT TO WHERE WE ARE NOW 


(a) First there was no protection against discrimination 


Until the mid 20th century, discrimination was open, blatant and legal in Canada. As late as 
1940, for example, the Supreme Court of Canada ruled that property rights gave owners the 
power to refuse service to persons because of their colour. (Christie v. York Corporation). 


The persecution and mass murder of Jews in the 2nd World War forced people to face up to the 
evil of discrimination and the need for society to take action against it. This led to the United 
Nations passing the Universal Declaration of Human Rights in 1948. Throughout the ’40s and 
’50s, laws were passed across Canada making racial and religious discrimination in employment 
and accommodation illegal, but the laws had very little effect. 


(6) Human Rights Commissions seen as the answer 


In the ’60s, community groups lobbied governments across the country to pass comprehensive 
human rights laws and appoint human rights commissions with full-time staff to enforce them. 
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Because of the bad experience with the courts, people thought that the labour relations approach 
might be a more effective and accessible way of fighting discrimination. This approach tries to 
first settle complaints and if this does not succeed, then a special tribunal hears and rules on 
them. Human rights acts were passed all across the country with this model, starting with 
Ontario’s Code in 1962. This model has remained relatively unchanged since then. 


(c) What the present model is 


Under the present model, human rights complaints can only be handled by the Commission. The 
Code says the Commission must investigate each complaint, try to settle it and, if this is not 
possible, either dismiss the complaint or send it to a special human rights Board of Inquiry for 
a hearing. Only these Boards of Inquiry have the power to make rulings on human rights 
complaints and order remedies. Only the Commission can refer a complaint to the Board of 
Inquiry. Last year, only 2% of complaints were heard by a Board of Inquiry. Of the rest, 66% 
were settled, 20% withdrawn, 10% dismissed by the Commission, and 4% abandoned. 


(d) New developments since the current model was set up 


1) New Understanding of How Discrimination Works 


In the 30 years since the Ontario Human Rights Commission was first established, a lot has been 
learned about how discrimination works through the efforts of equality seeking groups and 
others. For example, it is now understood that: 


@ Discrimination is not only a matter of intentional incidents against individuals, but 
also of unintentional, systemic patterns of discrimination against groups of people. 
For example, when job openings are made known by word of mouth by current 
employees, members of racial minorities and persons with a disability who are 
currently not represented in the workforce may never even get the chance to 


apply. 

a Discrimination can be direct or indirect. 

a What is important is the effect of behaviour, not the intent. 

Be A remedy needs to properly compensate a person for the serious harm and 
suffering caused by discrimination and should involve significant, positive change 


so that further discrimination does not occur. 


a Equality means recognizing and accepting differences between people. 
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This new understanding of how discrimination works has been developed and applied in human 
rights cases over the years, but the enforcement system in the Code has not been changed to 
reflect this new knowledge. The current model still uses an inadequate approach from the ’60s, 
dealing with individual cases one by one and getting individual settlements. 





2) Growth of the self-representation movement 


Over the past couple of decades, disadvantaged groups have strongly claimed the right to speak 
for themselves and take control of their own lives. The old model where others spoke for 
disadvantaged groups and tried to solve problems for them is no longer acceptable. Women, 
persons with disabilities, aboriginal peoples, racial and ethnic minorities, poor people and other 
disadvantaged groups believe they are the ones to decide their own priorities and strategies to 
achieve equality. 


The human rights system in Ontario, as well as elsewhere, does not reflect this reality, despite 
the fact that such groups have been at the leading edge of promoting equality. Only a very 
limited role is allowed for equality seeking groups and complainants. The model is a paternalistic 
rather than an empowering one. 


3) Equality Rights in the Charter 


In 1985, section 15 of the Charter of Rights and Freedoms, which guarantees equality rights 
without discrimination, came into effect. Cases usually go directly to the courts and equality 
seeking groups have created special organizations to take important equality issues forward. 
They have won some positive rulings in the courts and have gained valuable expertise. The 
Charter only applies to government action, however, and the cost of taking a Charter case to 
court is extremely high. 





il, ACHIEVEMENTS AND PROBLEMS WITH THE 
PRESENT HUMAN RIGHTS SYSTEM 


(a) Achievements 


Some significant gains have been made under the current model: 


a Commissions have helped to pioneer a body of progressive decisions in the courts on 
what equality means. These decisions formed a strong basis for interpreting equality 
rights in the Charter. 


® Through the Commission system, complainants have had access to free investigation and 
legal resources. 
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mi The Ontario Code has been expanded over time to include new grounds of 
discrimination. It now covers: race, ancestry, place of origin, colour, ethnic origin, 
citizenship, creed, sex, age, marital status, family status, sexual orientation, handicap, 
the receipt of public assistance (in accommodation only) and record of offences (in 
employment only). 


ta Working with the disabled community, the Ontario Commission adopted Guidelines 


Assessing Accommodation Requirements for Persons With Disabilities as a practical tool 
for the progressive interpretation of disability rights in the Code. 





e Commissions have been able to call public attention to human rights issues and give 
educational leadership at times. 


mi Commissions have been a visible indication that support of human rights is public policy. 


x Procedures used at Board of Inquiry hearings have been less formal and more flexible 
than those used in courts. 


(b) Problems 


Some of the serious criticisms of the present system are: 


1) Delay 


Complainants face unacceptable delays in having their complaints investigated. It takes years 
from the time a complaint is filed until a decision is handed down. People against whom 
complaints are filed (respondents) also feel the delay is unfair and makes it more difficult for 
them to defend themselves. 


The present highly centralized system is costly, time consuming and frustrating for complainants 
and respondents alike. 


2) Disempowering process 


Under the Code, complaints can go forward only through the Commission. The Commission 
decides which cases will be investigated and how. All major decisions about a case have to be 
made by the Commissioners themselves: for example, which cases will be dismissed, which will 
get a hearing by being referred to a Board of Inquiry and how they will be argued once they get 
there. Complainants and equality seeking groups find the complete control the Commission has 
over cases disempowering. 


Currently, people are not allowed to take their complaints directly to a Board of Inquiry or court 
themselves. So if the Commission says a complaint is frivolous and refuses to investigate it, or 
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if the Commission refuses to send a complaint to a hearing, the complainant has no alternative 
option. 


3) Loss of dignity and respect 


The purpose of the Code is to advance the right to dignity and respect of members of 
disadvantaged groups, and to compensate persons who have had their dignity violated. Yet some 
argue that the current process itself fails to properly protect the dignity of complainants. 
Respondents also feel their reputation is harmed when a complaint is filed, even though no 
finding of discrimination has yet been made. 





4) Confusion over role of the Commission 


The Code gives the Commission a number of different roles. It investigates and tries to settle 
complaints; it argues complaints before a Board of Inquiry; it does educational and advocacy 
work. It is responsible for looking out for the interest of the individual complainant as well as 
the public interest. Sometimes these different roles conflict. Both the Commission and the public 
have expressed their dissatisfaction over the confusion and conflict caused by the many roles the 
Commission has to play. 


5) Few systemic cases initiated 


Under the Code, equality seeking groups are not allowed to initiate complaints. The Commission 
has but initiated few systemic cases addressing major issues. Equality seeking groups believe the 
Commission has not been effective in bringing about significant change. The Commission itself 
has expressed frustration that, because of the number of individual complaints, it has few 
resources to initiate systemic complaints. 





6) Stress on settlement 


The Code requires the Commission to try to settle all complaints. A settlement may involve the 
payment of a small sum of money as compensation to the individual. Although some settlements 
have required employers to undertake workplace human rights training or to introduce equity 
programs, often settlements do not address the overall issue of discrimination in any significant 
way. If an individual is not satisfied with the settlement offered, the Commission may refuse to 
take the case to a hearing. At times, complainants and respondents feel pressured to accept a 
settlement that in their view is unfair or does not meet the standard required by the Code. 





)) Problems with investigation 


Investigations are extremely slow and time-consuming. This is frustrating for the complainant, 
the respondent and the Commission. No provision exists to require the respondent and 
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complainant to give each other at an early stage all relevant information they possess. This 
process (called a discovery process) is required in all civil cases. 


8) Ineffective remedies 


Even in urgent situations, the Code has no provision for a speedy remedy, such as an interim 
order (a temporary order that is made without waiting for a whole hearing to take place). As 
well, many Boards of Inquiry have handed down weak remedies that do not properly compensate 
the complainant, nor address the systemic aspect of the discrimination. No provision exists for 
effective monitoring of a remedy. Some respondents argue that it should be possible to order an 
unsuccessful complainant to pay costs. 





IV. FINDING SOLUTIONS 


(a) Introduction 


This section raises some of the major concerns and ideas that have been raised by those seeking 
reform of the current system and suggests some further ideas for reform. In examining these 
ideas and other suggestions that will come forward in the consultation process, the Task Force 
is looking to see whether the idea is fair, practical and advances the cause of human rights in 
Ontario. 


The Task Force is especially concerned to hear whether any of the current procedures or 
suggested changes have, or would have, a negative effect on protected groups. Examples of such 
impact which have been noted already are: 


a Since many of the most important issues facing persons with a disability are systemic, 
the weakness of the current enforcement system in dealing with systemic discrimination 
has a negative impact on the ability of that community to achieve equality. 


a Aboriginal peoples have criticized the adversarial role of the hearing process as not being 
culturally sensitive to the resolution methods of their community. Should there be a 
separate process? 


a Persons who face multiple discrimination, such as women of colour and women with a 
disability, find that the particular kinds of discrimination they experience are not well 
recognized or addressed. 


i People who are poor find the present system too difficult to access and unresponsive to 
their complaints. 
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(b) What body would best promote the fair and effective enforcement of 
human rights and what should it look like? 


Should a special expert body, such as a Commission, have exclusive control over human 
rights enforcement or should equality seeking groups or a complainant be able to take 
forward complaints themselves? Should complaints go to a special body, like a Board 
of Inquiry, or directly to the courts, or should there be a combination of both? 


Should other tribunals be able to rule on human rights complaints such as grievance 
boards under collective agreements for unionized workers? If so, what protections are 
needed to ensure that tribunals would have the proper expertise and experience; that 
unnecessary duplication is avoided and all citizens have access to the same quality of 
human rights justice? 


If a Commission system is used, what should be its mandate? How should Human Rights 
Commissioners be selected and what qualifications should they have? What measures are 
necessary to ensure their expertise and independence? 


What can be done to ensure a Commission works well with, and strengthens the work 
of, other agencies concerned with equality, such as the Pay Equity Commission, the Anti- 
Racism Secretariat, the Office for Disability Issues and the Ontario Women’s Directorate? 
How would a Human Rights Commission relate to any possible Employment Equity 
Commission with a similar focus on systemic discrimination? 


(c) What procedures best identify, investigate, resolve and decide human 
rights issues? 


1; Introduction 


Given the widespread nature of systemic discrimination, should the preamble to the Code 
make it clear that the purpose of the legislation is to overcome systemic discrimination 
and that it must be interpreted and enforced so as to achieve that purpose? 


What procedures are necessary to address the main problem which is the systemic nature 
of discrimination? 


How can a system be designed which is accessible, open, speedy and effective, while at 
the same time is sophisticated enough to recognize and deal effectively with complicated 
systemic issues? 


What is necessary to make sure the system is open? Should rules and procedures be 
public? 


What is necessary to make sure the system is timely? Should time limits be set for 
investigations, settlements, hearings and decisions? 


2 Identify, educate and advocate 


Identify 
Should the Commission or some other body play a watchdog role and identify major 
issues of discrimination? Should they have the power to initiate public inquiries in order 
to draw attention to serious problems of discrimination and recommend solutions? 
Should respondents be required to have a committee or mechanism in place to pro- 
actively identify and resolve problems of discrimination rather than waiting for 
complaints to come forward - for example, a workplace human rights committee? 
Educate 
What kind of public education should be done and by who? 


To whom should it be directed? Should priority be given to empowering disadvantaged 
groups or to educating respondent groups? 


Should community groups be given resources to do the education? Should the 
Commission or other government bodies, such as the Anti-Racism Secretariat, do it, or 
both? 

Should respondents be responsible for doing education? 


Advocate 


Should community groups be allowed to identify and bring forward third party complaints 
dealing with systemic discrimination and should they be given resources to do this? 


Should a Commission have the only role for bringing forward third party complaints? 
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3. Investigate and settle 
Investigate 


Should the Commission be able to reject complaints without investigating them and on 
what basis? Should an alternative process be available to persons whose complaints are 
rejected? 


Should complainants, respondents and/or the Commission have the choice to by-pass the 
investigation stage? What steps must be taken to ensure people are able to make a fully 
informed choice? 


Should systemic complaints be treated differently than individual complaints? Should all 
individual complaints be treated the same? Should the same level of resources be applied 
to every case? 


Should the Commission have the right to prioritize certain complaints of a particularly 
urgent nature; for example, AIDS complaints, a tenant without housing? 


Should human rights officers have the power to attend at workplaces or rental 
accomodation to respond to immediate problems as health and safety inspectors do under 


the Occupational Health & Safety Act? 


Should a system of testing be set up as a means to help prove whether discrimination took 
place? In the United States, some Commissions have an office where trained investigators 
can be sent out to test, for example, whether black or white applicants, who have the 
same qualifications and background, are treated differently by the landlord or employer. 


Responsibility to provide information 
Should the parties to a complaint be required to provide each other and the Commission 
with all the information necessary to properly investigate the complaint, as in a civil 


proceeding? 


Should the Commission itself have the power to obtain relevant documents, as in the Pay 
Equity Act, and should they be required to share such documents with the parties? 


Should employers, service and accommodation providers be required to keep records 
concerning the treatment of groups protected by the Code? 
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Settle 
Should an attempt to settle be required in all, or any, cases? 


Is there undue pressure to settle when, for example, a respondent feels the complaint has 
no merit, or when a complainant feels the settlement is inadequate? Must a settlement 
address both the interest of an individual complainant and the public interest? What 
happens if they conflict? 


4. Hearings 


Who and how 


Who should hear and decide human rights complaints? Should it be Boards of Inquiry, 
the courts, the investigating officer, a representative of the Commission, a new 
mechanism? Should there be more than one option? 


If a specialized tribunal or special judges are used, should they be full-time? What 
qualifications should they have and how should they be selected? 


Should complainants and equality seeking groups have direct access to the hearing body? 
If so, should funding and/or legal resources be available to them? Should every 
complainant have a right to a hearing? If not, who should make the decision to refuse a 
hearing, and on what basis? 


What procedures should the decision-making body use; for example, should it be able 
to hear similar fact evidence in a sexual harassment case? What powers should the 
decision-making body have? 


Do the current rules of evidence prevent bringing forward the relevant evidence in a 
hearing? Should statistical evidence be accepted as proof of systemic discrimination 
without proof of an individual case? 


Remedies and orders 


What kinds of remedies should the decision-making body be able to order? What remedy 
should be available for an attack on a person’s dignity? Should the decision-making body 
be able to order costs and against whom? 


Should it be possible to make interim orders (such as ordering that a person not be 
evicted or fired) prior to a full hearing of the complaint, and who should have that 
power? 
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Should the decision-making body be able to require ongoing monitoring reports to make 
sure that the remedy is effectively implemented? 


5. What happens after the hearing 
Appeals 


Should decisions be final, as is the case with Labour Board and Pay Equity decisions, 
or should there be a full right of appeal to the courts, as is presently the case? 


Reconsideration 


Should the decision-making body have the power to reconsider its decision, as do other 
tribunals such as the Labour Board and the Pay Equity Tribunal? 


Enforcement of the decision 
Are there more effective methods to enforce a decision; for example, the Courts have the 
power to seize money and jail people if they fail to comply with a civil order. Should 


it be possible to monitor the implementation of an order as the Pay Equity Commission 
does. 


EXPERIENCE ELSEWHERE 


As people consider different ideas, experience from other places may be helpful. For example: 


In many other provinces and at the federal level, equality seeking groups can file third 
party complaints. 


In British Columbia, complainants argue their own cases before a hearing body consisting 
of one member of the B.C. Human Rights Council. Legal aid is available to the 
complainant. Cases get to hearings more quickly, but almost all cases are individual 
complaints; issues of systemic discrimination rarely get dealt with. 


In Québec, after heavy criticism that human rights law was not being enforced 
effectively, a new system was recently introduced where complaints are heard by a 
special judge. 


In an effort to ensure better enforcement, Ontario set up a new pay equity system which 
is proactive rather than merely waiting for complaints. The Ontario Government has set 
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up a special office to provide free legal resources to non-unionized women who want to 
challenge pay discrimination. 


The federal Court Challenges Program provides funding to individuals and community 
groups who want to take equality test cases to court. An independent Equality Panel, 
selected on the basis of clear human rights qualifications from names put forward by 
equality seeking groups, decides which test cases will receive funding. 


In the United States, the Equal Employment Opportunity Commission is responsible for 
the enforcement of Title VII (anti-discrimination law). After receiving a complaint, the 
agency has a certain period of time to take the case to court. If it fails to do so, 
complainants then have the right to take the case to court themselves. 


CONCLUSION 


Any right is only as good as the strength of its enforcement. This Task Force is a response by 
the Ontario Government to call upon the community for an urgent solution to the weaknesses 
of the current system. It is an important opportunity for all those who care about human rights 
to work together in a short time frame to reform the process. The Task Force welcomes the 
opportunity to work with everyone to bring justice and effectiveness to human rights procedures. 
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THE TASK FORCE 
AND THE ADVISORY GROUP 


The Task Force 


Chairperson of the Task Force is Mary Cornish, a respected human rights and labour 
relations lawyer, who is co-founder of Ontario’s Equal Pay Coalition and a member of 
the Premier’s Council on Health, Well-Being and Social Justice. 


The other two members of the Task Force are Rick Miles and Ratna Omidvar. Through 
her involvement in grass-roots organizations, Ms. Omidvar helped to expand services to 
Toronto’s multi-ethnic community. She is currently Executive Director of Skills for 
Change, and the newly-elected president of the Ontario Council of Agencies Serving 
Immigrants. 


Mr. Miles has been a dedicated advocate for the disabled community, specifically in the 
areas of housing and transportation. He has held senior administrative positions with 
government and most recently with the Handicapped Action Group Incorporated in 
Thunder Bay. 


Advisory Group 


The Ontario Government has named 12 individuals to be members of the Advisory Group 
that will provide assistance and community input to the Task Force. They are: 


Elizabeth Bateman, a community legal worker who has advocated for tenants in the area 
of human rights and housing; 


Mila Chavez-Wong, a city and regional councillor for Sudbury and District, and Vice 
President of the Ontario Immigrant and Visible Minority Women’s Organization; 


William Black, Director of the Human Rights Research and Education Centre the 
University of Ottawa, who has written and spoken extensively on human rights issues; 


Sedef Arat-Koc, of Peterborough, a noted professor, lecturer and writer on citizenship 
issues and women’s rights; 


Thomas Warner, a founding member of the Coalition for Lesbian and Gay Rights in 
Ontario; 


Maureen Farson, a lawyer specializing in disputes arising from work performance 
matters, pay equity and human rights issues on behalf of employers; 


Arnold Minors, a consultant specializing in negotiation and racial dispute resolution; 


Emily Carasco, an associate professor at the University of Windsor’s Faculty of Law, 
and advocate for the legal rights of women; 


Manuel Prutschi, National Director of Community Relations for the Canadian Jewish 
Congress; 


J. Bruce Porter, Coordinator of the Centre for Equality Rights in Accommodation, who 
is actively involved in defending the rights of poor citizens; 


Mary Fortier, a former president of the Hearst Metis and Non-Status Indian Association, 
who is a member of the Ontario Advisory Council for Persons with Disabilities; 


Beverley Johnson, an officer who has been with the Ontario Human Rights Commission 
for 18 years and is a member of the Ontario Federation of Labor Human Rights 
Committee. 


John Southern, a long-time advocate for the rights of disabled persons and the producer 
of The Radio Connection, a program which focuses on disability issues. 


Consultation with the Ontario Human Rights Commission 


As part of the consultation process, the Task Force will be working with the Commission 
to explore ways to create a better enforcement system. Reva Devins will act as liaison 
between the Task Force and the Commission. A member of the Ontario Bar and a former 
law clerk with the Supreme Court of Canada, Ms. Devins has been a Commissioner with 
the Commission since 1987. 


Public meetings 
With the assistance of the Advisory Committee, the Task Force will seek input from a 
variety of sources, including equality seeking groups, business, labour, government, 


academic and legal communities, and interested Ontario citizens. 


Public meetings will be held throughout Ontario during the month of April. 
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For further information about the Ontario Human Rights Commission, please write or 
Call: 
Ontario Human Rights Commission 
400 University Avenue, Toronto, Ontario, M7A 2R9 
Tel: (416) 314-4500 
TDD: (416) 314-4493 
Toll Free Long Distance: 1-800-387-9080 


The Ontario Human Rights Commission has regional offices throughout the province. 
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CASELOAD BY GROUNDS 


Third Quarter 1991/92 


Others 289 (11.4%) 
Marital Status 58 (2.3%) 
Family Status 98 (3.9% 








Handicap 817 (32.2%) 


Sex 393 (15.5%) / Race 491 (19.3%) 


CASELOAD BY AGING 


Third Quarter 1991/92 


Over 3 Yrs. 354 (13.9%) 
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